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INTRODUCTION


The purpose of this Update is to provide information on developments with respect to Default Service that have occurred in the summer of 2001 in several key states, namely, California, Massachusetts, New York, Pennsylvania, and Texas.  This report should be read only in conjunction with the background and summary of events that appeared in the April 2001 publication of, “Default Service: Can Residential and Low Income Customers Be Protected When the Experiment Goes Awry?”


The April 2001 Report and this Update can be downloaded from the National Center for Appropriate Technology’s LIHEAP Clearinghouse website: http://www.ncat.org/liheap/dereg.htm  

ADDITIONAL COMMENTS AND RECOMMENDATIONS


The purpose of this Update is to provide information on developments with respect to Default Service that have occurred in the summer of 2001 in several key states, namely, California, Massachusetts, New York, Pennsylvania, and Texas.  This report should be read only in conjunction with the background and summary of events that appeared in the April 2001 publication of, “Default Service: Can Residential and Low Income Customers Be Protected When the Experiment Goes Awry?”


A review of the activity by these states in their refinements and definitions of Default Service since the April 2001 Report suggests some serious concerns for residential customers in general and low-income customers in particular:

1. 
Those states that have relied on short term wholesale market pricing for Default Service in any form (all non-shopping customers in New York (Consolidated Edison), those who are not “grandfathered” in Massachusetts (Default Service), or those who are dropped by a supplier in Texas (POLR)) have been unable to provide this service without significant price volatility and overall price increases.  This has occurred even though the affected customers typically do not have the ability to “respond” to these price signals by using alternative fuels or relying on sophisticated metering technology to ameliorate high price periods.  These experiments have called into question the move to retail electric competition in general and, in some states, have resulted in political agitation for alternative approaches for the provision of Default Service.  

2. 
Those states that have relied on statutory or regulatory price caps and rate reductions for residential customers have yet to confront how to transition from these price protections to other mechanisms when the transition period is over.  Suppliers and some policymakers in those states have pointed to such price protections as the reason for the lack of the development of the competitive market, suggesting that it may be difficult to retain price protection in the future.  Other policy makers express frustration with the promises and actual results delivered due to retail electric competition and wonder how to “undo” deregulation.  According to John Harwood, speaker of the Rhode Island House of Representatives, “Here we are five years later, and the rates are going up in the air on us.  We felt there would be more competition and lower prices–but instead we have no competition and higher prices.”
 

3. 
Low-income customers are clearly more at risk in a system that adopts the Texas POLR model because this approach focuses on those that drop out of the competitive market and do not link this smaller group to the larger pool of residential customers who do not shop for electricity in the competitive market..  The Texas model in unique in that all customers will be shoved into the competitive market on January 1, 2002 because all customers who have not otherwise selected a competitive provider will be “given” to the affiliated provider of their local utility.  While most customers who receive and pay their bill may not notice much change, or will indeed welcome this move because it is accompanied by a price reduction, others may not be so fortunate or able to ignore the change.  Once any customers is dropped by a provider, including the affiliated provider, these customers must either find a new provider or become a POLR customer at much higher rates.  Such customers will have little prospect of being served at affordable rates due to the higher prices for electricity and the additional deposits and other fees that a POLR provider will charge.  This approach isolates payment troubled customers in their service requirements and it is likely to result in higher costs to respond to the customer service and payment needs of this sub-group of residential customers.  

4. 
 In states other than Texas, customers who are dropped by a competitive provider can access the Default Service provided to the general pool of residential customers who choose not to shop. While most states have appointed the utility as the Default Service provider for this broader pool of customers and allowed customers to move and out of this service during a transition period, not all states have relied upon the utility for this purpose.  For example, Maine’s restructuring law requires the PUC to conduct a competitive bid and appoint the Default Service provider for electric generation service for all non-shopping customers.  This service is billed by the local utility, but the identity of the generation supply provider is highlighted on its own bill page.  This approach has been used as well in Pennsylvania for the Competitive Discount Service.   With this approach, the price of providing services to payment-troubled customers is already reflected in the rates charged to all residential customers and there is no justification for higher charges for this customer group.  However, when an entity is asked to provide short term service to a customer group that is likely to be overly represented by those with payment problems (i.e., those abandoned by a competitive supplier due to contract cancellation), the price for this service is likely to be higher than those paid by other residential customers.   

5. 
There is no evidence as yet that any competitive supplier can or seeks to provide service to residential customers in general at the cost reflected in current rates charged by most utilities for generation supply, billing, metering, and customer care.  Even in the Pennsylvania CDS service, none of the utilities received bids for this service for hundreds of thousands of residential customers at rates at or below the capped rates charged by utilities.  As a result, at least in Pennsylvania, the contracts were negotiated for generation supply only (thus eliminating billing and collection) and interest was received in only one utility service territory by only 1-2 suppliers.  Municipal aggregators in Massachusetts have not located any supplier willing provide service to entire towns at rates below those charged by utilities for Standard Offer Service, even when utilities have been able to increase these rates to reflect fuel costs.  The Maine Standard Offer contracts for the bulk of the Maine residential customers reflect the bidder’s access to lower priced Qualified Facility contracts and do not reflect the retail rates generally available to other competitive suppliers.  Whether the primary reason for this development is due to structural defects in the wholesale market, the inefficiencies and hurdle costs for new entrants, or the inherent efficiencies enjoyed by traditional monopoly electric utilities in scope and scale, the result is the same as far as low-income customer advocates are concerned.   Advocates for residential customers typically seek stable, predictable, and affordable rates for the transition period that clearly has been and is likely to continue to be rocky.

6. 
There is no evidence that Congress will mandate retail electric competition at the state level and the move to federal wholesale power legislation is waning in light of other priorities after September 11th.  However, FERC continues to push strongly for regional transmission organizations and more transparent wholesale pricing mechanisms.  Whether this will result in more or less price stability is not clear, but state consumer advocates remain concerned about the “federalization”
 of the pricing of electricity sold to retail customers.

7. 
The use of municipal aggregation to provide a stable price for residential customers is still viewed favorably by consumer advocates, but the only place in which this approach is being used on a large scale is in Ohio.  The Cape Electric Compact in Massachusetts has not been able to obtain rate quotes that are less than Standard Offer Service provided by the local utility, but a proposal to allow the Compact to provide Default Service at lower rates than that service is provided by the local utility is moving forward.  Any use of municipal aggregation appears to require the use of the “opt out” approach or negative option approach to assure sufficient volume of customers to interest bids by competitive suppliers.  Furthermore, such an approach relies entirely on the ability to attract bids from suppliers that resemble the rate levels and rate design currently offered to customers by traditional local utilities.


California.  California continues to pay a heavy price for its flawed and failed scheme to achieve retail electric competition.  While the feared brown-outs and blackouts that many predicted for the summer of 2001 have not occurred and wholesale power costs have fallen considerably compared to late 2000 and early 2001, customer rates have increased dramatically and may increase again.  Meanwhile, the ability of customers to choose an alternative energy supplier has been formally ended by the California PUC.  On the other hand, significant strides have been made to expand the benefits provided to low income customers and significant efforts undertaken to expand participation in these programs.


In March 2001 the PUC adopted rate increases for all customers of PG&E and Southern California Edison customers.  On average, this increase was 3 cents per kWh.  However, those customers with usage below 130% of the “baseline” usage amount and low-income customers on CARE rates (no matter their usage level) were exempt from this increase, thus shifting these otherwise applicable residential class-costs to those non-CARE residential customers who use more than 130% of their baseline usage level.  The purpose of this rate increase was to pay for the electricity being purchased by the Department of Water Resources (DWR) on behalf of the electric utilities.  This increase in revenue (about $5 billion annually) was in addition to the $1.5 billion rate increase approved by the Commission in January.  The new residential customer rates increased kWh prices from 13-15 cents to 20-25 cents, depending on the usage pattern in excess of the 130% baseline level.


At the same time the Commission ordered a Rapid Deployment
 of low income programs, increased eligibility from 150% of federal poverty income guidelines (PIG) to 175% PIG for the rate discount (CARE) and energy efficiency program (LIEE), and increased the amount of the CARE discount from 15% to 20% of the total electric bill.  The Commission drew on additional funding provided by new legislation to focus $100 million on paying for CARE discounts and increasing enrollment in the CARE program.    


In a series of rulings and settlements in the fall of 2001, the Commission refused to raise rates further or order automatic pass through rates as a result of the DWR long term contracts for electricity supply that must be paid with state-issued bonds, formally ended the right of a customer to choose an alternative supplier, and settled a “filed rate” doctrine lawsuit brought by Southern California Edison against California that claimed that the rate freeze was illegal in light of FERC’s jurisdiction over wholesale rates that should be passed through to retail customers.  These actions have had the result of stabilizing retail customer rates in California, but has raised serious questions about the pricing of the DWR contracts and the issuance of the state bonds, which has been repeatedly delayed.  PG&E continues to operate under the supervision of the U.S. Bankruptcy Court and the threat of bankruptcy for Edison has been considerably reduced with the PUC-sponsored settlement that includes a rate freeze for several years.  It now appears that California is seeking to amend the DWR contracts because of their high costs in light of decreased wholesale power costs. 


The Rapid Deployment for CARE and LIEE ordered by the PUC has had modest success.  While enrollment has increased at all utilities, PG&E continues to lag far behind SCE and SDE&G in its penetration rate.  While community-based organizations can contract with utilities to receive a “capitation fee” for an enrollment of a qualified customer in CARE, few such contracts or payment have been finalized as of September. 


In comments to the PUC (and endorsed by other low-income advocates), AARP
 has proposed that the Commission adopt a more efficient approach for CARE enrollment, namely:

· The current CARE application process requires the applicant to complete and sign an application form.  This approach is administratively unwieldy and expensive when the applicant’s income and assets have already been evaluated for participation in well-established federal and state low-income programs.  The current process is also unlikely to enroll all potentially eligible low-income customers because the additional utility application process poses a “barrier to entry” that can easily be removed without increase in program costs.  Furthermore, the current CARE application allows self-declaration based on a confusing definition of “gross household income” that is likely to be misunderstood by many customers. 

· The current CARE eligibility criteria are not typically used by other states because many utilities and state commissions rely on categorical eligibility to qualify or enroll customers in utility discount or bill payment assistance programs.

· The PUC should adopt a definition of “household” and “income” for CARE that allows for categorical eligibility with Food Stamps, TANF or CalWORKs, Medicaid or Medi-Cal, SSI, and LIHEAP.  The distinctions between CARE’s household income calculations and those in effect for these other programs are not necessary or meaningful considering the scope and size of the CARE program and the need to foster enrollment of low income customers in the face of the current energy crisis.

· The Commission should take a leadership role to contact and encourage the relevant California assistance agencies to design and implement a negative option mailing to all current beneficiaries of the named assistance programs.  The recipients of the mailing should be informed about CARE and their eligibility for this program, as well as provided with a manner in which to decline enrollment if they so choose.  After a reasonable time, the name and address of all remaining individuals should be transmitted to the natural gas and electric utility served by that individual for enrollment in CARE.  The Commission should order the utilities and Energy Division, assisted by interested parties, to coordinate with the Commission’s efforts to work with other California assistance agencies in the implementation of this project.


The Commission has yet to rule on any changes to the CARE application process.


Massachusetts.  Customer choice in Massachusetts continues to be only a theoretical possibility for most customers.  Of 2.5 million customers, only 2,463 were on competitive supply as of June 2001 (.1% of all customers).  Only .04% residential customers were taking generation from a competitive supplier.  Competitive suppliers, such as Utility.com and Essential.com,  have either gone out of business or stopped serving residential customers.  Even the much-touted community aggregation program authorized under the Massachusetts restructuring legislation and initiated by a consortium of municipalities has been unable to deliver lower price electricity because the supplier picked by the Cape Light Compact (Select Energy) backed out under a contract clause that allowed such action if wholesale power costs increased.
    Meanwhile, rates for both Standard Offer Service (SOS) and Default Service have significantly increased in 2001.


Standard Offer Service must be offered by utilities until March 2005, but under an interpretation of the statutory language by the Massachusetts Department of Transportation and Energy (DTE), utilities have been allowed to pass through higher fuel costs for this service.  As a result, the price charged for the generation portion of an SOS customer’s bill has doubled since retail electric competition started in early 1998.
  Of course, the impact of this price increase for the generation portion of the bill has had a varying effect on total customer bills, but in general  prices for the distribution service portion of the bill have remained stable during this same time period.


In June 2001 the DTE approved a new round of rate increases for the generation supply portion of SOS, applicable to the July-December 2001 time period.  Residential customers of Boston Edison eligible for SOS pay 7.445 cents per kwh, compared to 6.215 cents during January-June, 2001 or 4.5 cents in 2000.  Massachusetts Electric Co. customers (a subsidiary of National Grid) pay 6.631 cents per kwh, compared to 5.401 in January-June, 2001 or 3.8 cents in 2000.  


Customers who left SOS for a competitive energy supplier and then returned to regulated service or who were not customers as of March 1998 are not eligible for SOS and must take Default Service.  According to the DTE, approximately 25% of Massachusetts customers must take Default Service.  Under the terms of the restructuring legislation, however, low income customers that participate in low income rate discounts offered by all utilities remain exempt from Default Service prices and receive SOS service.
  However, the increase in the price for SOS has more than offset the amount of the rate discount in most cases.  


Default Service is required by the restructuring statute to reflect a  “market based” price, but the DTE is required to price this service over at least a six-month period.  The DTE has decided that utilities must offer two variations of this service, with price changes every six months: fixed and month-to-month variable price.  Since 

wholesale power prices have increased significant throughout the New England ISO since the onset of deregulation in 1998, the price for this service is much higher than for SOS.  The monthly variable rate for the generation or supply portion of the bill for a Default Service residential customer for the period July-December, 2001 varies among utilities, but is typically 10-11 cents per kwh in the summer and 7-9 cents in the winter.  The fixed rate option is generally in the 8-9 cents per kwh range.  For example, Massachusetts Electric’s fixed residential Default Service rate is 9.213 cents per kwh for the period May-October, 2001.
  


Another way to evaluate or compare the pre-restructuring prices to those in effect currently is to compare the total bill price for residential customers.  The following graph
 shows the average statewide prices charged for the total bill for SOS and Default Service at each electric utility in comparison to pre-restructuring prices.  The average total bill for a residential Default Service customer has increased over 30% since 1998, the onset of retail electric competition in Massachusetts.  
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These prices were substantially higher than forecast by utilities or regulators or that could be explained by higher energy prices generally.  According to a filing by Western Massachusetts Electric Co. seeking approval for an energy efficiency plan, actual electricity prices were 77% higher than that price projections used in earlier plans to calculate program benefits for 2000 and 2001.  These higher prices for the generation portion of the electricity bill were almost double the price increases that occurred for heating oil and natural gas.


In the face of higher prices and lack of both supplier and customer participation in retail electric choice, the DTE opened an investigation into the status of the competitive market, with the avowed intent of “taking all appropriate steps to bring the benefits of industry restructuring to electricity consumers.”
  The focus of the early steps explored by the DTE was to stimulate supplier interest in Default Service customers and, based on comments from suppliers gathered at technical meetings in early 2001, increase supplier access to information about default service customers.  The Commission ordered that utilities should make available lists of customer name, address, and rate class to all licensed suppliers who were prepared to serve customers immediately and then sought comment on whether or how suppliers should obtain access to further customer-specific information, such as credit history and load/usage data.  In addition, the Commission sought comments on whether consumers should be able to electronically enroll with suppliers .


Comments from suppliers
 indicated that the customer list information would be valuable and that customer-specific usage and load shape information would be important to obtain.  With respect to credit history information, the suppliers declined an interest in such information, but did indicate that the customer lists provided by utilities should exclude those customers who were 30 days or more in arrears.  Suppliers also strongly urged the Commission to reflect the provisions of the Electronic Signatures in Global and National Commerce Act
 [“E-Sign”] so that customers could electronically “sign” enrollment agreements with suppliers over the Internet.


Consumer groups
 and the Attorney General
 raised concerns about the manner and method of the Commission’s consideration of the release of customer specific information and pointed to the obligation of the DTE to consider customer “privacy” concerns, as well as the need to jump start a competitive market for electricity.  Specifically, these comments pointed out that the Commission had not mandated a method of customer notification of the release of such information or a method by which customers could “opt out” of such lists prior their release.  Furthermore, the consumers raised concerns about the potential for redlining by suppliers if the rate code information reflected the customer’s participation in the electric rate discount programs (reflected in most utility tariffs with a specific rate code) and pointed to the supplier’s proposal that customer lists not contain customers with an arrears balance as evidence of the potential for redlining by competitive suppliers.  While acknowledging the preemption language of the “E-sign” statute with regard to state laws that would prohibit electronic signatures, consumers pointed to the statutory and regulatory requirement in Massachusetts for a written confirmation of a customer’s enrollment with a supplier and proposed methods to reconcile access to the Internet and the need to prevent slamming.


It appears that customer lists with name, address, and some sort of rate designation, have in fact been released to suppliers in Massachusetts pursuant to the Commission’s June 29th Order without a formal program of customer notification and opportunity to “opt out” by any customer.  This is contrary to the process adopted in other states that have released customer lists, namely, Ohio, Pennsylvania, and Texas, in which customers were provided prior notice and offered the option to opt out of a supplier list by postcard, phone, or Internet (e-mail).  Furthermore, no state has allowed suppliers access to customer payment information without specific prior authorization, including the payment status of the customer (such as the request by the suppliers in MA that customers in arrears not appear on the list).


On October 15, 2001, the DTE issued its final order
 and, with respect to the issue of access to customer usage information, stated, “Access to a customer’s historic usage is critical for suppliers to project what their wholesale costs would be as that customer’s retail supplier” and that the current system to requiring specific customer authorization by the supplier is “cumbersome and inefficient.” [at 10] The Commission stated that it was “convinced that, with proper education efforts, the vast majority of customers will appreciate the value of having their historic usage information included on the Customer Information Lists” [at 11] and adopted an “opt-out” system in which customers can prevent the release of their usage information by contacting the local utility.   This opt out process will require utilities to provide two consecutive bill messages and bill inserts to customers to inform them of the release of this information and how to prevent the release of the information(by telephone or letter), resulting the first generic release of the Customer List information in February 2002.


Responding to the general tenor of most commenters, the Commission ruled that utilities should not provide suppliers with customer’s credit or payment history and that the Customer List should not be filtered by removing customers with late payment histories.  With respect to the concern that the use of tariffed rate classifications would reveal those customers on low income discount rates, the Commission required the utilities to use rate classifications that do not reveal this information to suppliers.  


With respect to the “E-sign” law, the Commission interpreted various Massachusetts laws as allowing a customer to “sign” a customer authorization form (and select a supplier) electronically, thus avoiding any determination of preemption.  The Commission deferred the development of the necessary procedures and consumer protections to allow Internet enrollment for the sale of electricity to Phase II of the proceeding.


In Phase II, the Commission announced that it would further explore several important issues designed to further restructuring.  First, the Commission will explore how and whether distribution utilities should act as “brokers” for its Default Service customers, that is, in assisting or acting as a middle man to stimulate customer enrollment with competitive suppliers.  Second, the Commission will explore how municipal aggregators can aggregate Default Service customers within their municipal boundaries.  The pending proposal by the Cape Light Compact proposal to provide such a service as a pilot project
 will be used to issue generic guidance on this matter.  Finally, the Commission will explore the details concerning Internet-based enrollment.  


New York.
  The progress and future of electric restructuring in New York continues to be uncertain, but rising prices, uncertain supply in the New York City area, and uncertainty about the market monitoring role by FERC has stimulated more public attention to restructuring.
  Some policymakers have begun to raise significant concerns and urge the Commission to either slow down or make significant changes in this process
.  While the Public Service Commission continues to take the leadership role, the New York Assembly
 passed an overhaul of electric restructuring that is unlikely to be favorably received in the State Senate and is opposed by the Republican leadership, including the Governor.  Meanwhile, rates and bills for consumers served by Consolidated Edison (Con Edison) and Orange & Rockland customers continue to reflect volatile wholesale market prices because they are allowed to pass through wholesale spot market prices to retail customers.  Other New York utility customers are receiving service under rate caps or mandated rate reductions.  As of May 2001, only 189,352 residential customers (5% overall) throughout the state were obtaining competitive energy service.  However, this was a 50% increase since May 2000.


Two regulatory events have dominated the restructuring debate in New York.  The first is the Commission’s regulation of Con Edison’s rates, both directly by means of investigations and tariff amendments, and indirectly by means of participation in FERC proceedings to ameliorate the short term wholesale prices that are passed through in Con Edison’s retail tariffs.
  The New York Commission has refused to review Con Edison’s retail rates and tariff provisions, even in the face of persistent public outcry and consumer advocates’ attempts to force the Commission to review retail prices charged in the summer of 2000 in light of the statutory requirement of “just and reasonable” rates.
  However, the Commission has approved a “hedging” mechanism in the market price rate structure, to be implemented beginning in August 2001.
    Furthermore, the ability of New York to survive the summer without significant power outages and the existence of a price cap
 on wholesale prices at NYISO has tempered the nature of the price spikes that have occurred.  Even so, the rates in effect for New York City residential customers are very high.  The ConEd tariffs approved by the PSC allow for monthly reconciliation and, therefore, cannot be predicted in advance.  ConEd provides its customers with estimated rates for a six-month period every May and November.  However, the actual price charged for the generation supply portion of the bill varies according to the wholesale market.  In the summer of 2001, customers were charged 10.9 cents per kwh in May, 9.37 cents in June, 12.16 cents in July, and .0913 cents in August.  Compared to comparable months in 2000, the 2001 prices were 74% higher for May, 8% lower in June, 9% lower in July, and 26% higher in August.  As a result, prices were higher overall in the summer of 2001 compared to 2000. 


While all electric utilities have implemented a form of retail competition for most of their residential customers, the form and degree of participation by both customers and suppliers in these programs varies widely.  As a result, the Commission initiated numerous working groups and conferences to grapple with the developments in the retail energy markets both in and out of New York, the rise in wholesale power prices on the NYISO, and the lack of uniformity in the models, programs, and policies in effect for retail competition in the various electric utilities in 2000.   Finally, on July 13, 2001, the Administrative Law Judges assigned to this proceeding published a Recommended Decision.
  Among the more significant recommendations were proposals to do away with the two-tiered system of consumer protections and apply the Home Energy Fair Practices Act policies to all competitive energy providers and require that all energy providers be directly regulated by the PSC.  Also significant was the recommendation that the Commission adopt an explicit “universal service goal” for the electric industry and the endorse low income programs and rates.  The Judges recommended as well that the Commission should focus first on the development of workable wholesale competitive markets prior to any full scale implementation of retail competition.  With respect to the Default Service issue, the report rejected the notion of a POLR service that is more expensive than service from non-POLR providers, stating that “Charging higher rates for essential energy services to those who have few, if any additional choices and who may be least able to afford them was not generally believed to be just and reasonable.”
  While favoring competition models that will eventually remove the utility from the obligation to provide the energy commodity, the Judges recommended an approach that would not require a specific POLR, particularly if all energy providers were governed by the same consumer protection policies and rules and each had an obligation to serve.  However, the Judges did not make clear how all customers would be migrated to competitive providers, and even the authors recognized that a POLR would have to exist for short term services, such as when a provider goes out of business.  In the short run, the decision recommended the continuation of utility-supplied default service until the wholesale market was viable and could be relied upon to provide reasonable price signals and stimulate suppliers to make offers to mass market customers.   The Commission is scheduled to consider comments and reactions to this Recommended Decision later this fall. 


Upstate New York utilities, such as New York State Electric & Gas Corporation (NYSEG) and Niagara Mohawk, have proposed multi-year rate plans in which prices for generation service will be locked in for a 6-8 year period, while providing customers with the option to seek lower prices in the competitive market.  This would substantially lengthen the transition period for these utilities.  NYSEG in particular has been very vocal about the need to provide stable and fixed prices for residential customers in particular and in April 2001 published a paper on the New York State’s Electric Energy Crisis that described the “broken train” that is the New York wholesale market and linked the coming period of uncertainty in wholesale prices with the need to provide price certainty to consumers during this transition period.


Pennsylvania.  Pennsylvania’s highly touted electric restructuring program is slowing  down, at least when activity is measured by the number of customers who have selected alternative suppliers.  Many competitive suppliers have left the residential market, some have declared bankruptcy, and others have “dumped” their customers onto Default Service provided by utilities.
  Wholesale market prices have increased in the PJM area, but there is a vigorous effort led by the affected states to establish PJM wholesale market rules that discourage California-type price spikes and provide demand side options when prices do spike. However, while shopping by residential customers may be slowing down or even stopped entirely in some service territories, residential customers remain protected from any price spikes in the wholesale market and the universal service programs (both energy efficiency and bill payment assistance) are expanding due to restructuring proceedings and settlements.


Since July 2000, the number of suppliers has dropped significantly and the number of residential customers served by alternative energy providers has fallen from 444,154 to 322,000 as of October 1, 2001 (this figure excludes Competitive Discount Service customers, a service that is discussed in the next paragraph).  In most utility distribution service territories the percentage of residential customers served by alternative suppliers is less than 1%, with the exception of Duquesne Light (31%) and PECO Energy (10.9%, a percentage that excludes Competitive Discount Service customers).
  Also, the number of suppliers remains very small, only one-two in most cases, with one of those typically a “green” provider at higher prices than the utility’s default service.


As of October 2001, 242,236 PECO Energy residential customers are assigned to Competitive Discount Service [previously known as “Competitive Default Service”].  This group of customers did not affirmatively select a competitive supplier, but were transferred to New Power Co. pursuant to a contract between PECO Energy and the supplier that was approved by the PUC under the terms of a previously approved restructuring proceeding.  This service provides randomly selected PECO Energy customers a 2% discount off the regular residential rate for a 34-month period or through the customer’s January 2004 meter reading date.  CDS customers may switch to another provider or return to PECO at any time without penalty.  The CDS service remains subject to the same consumer protection regulations applicable to PECO Energy for its provider of last resort service for all other customers and the CDS customers continue to receive bills from PECO.


While the statutory rate caps (most of which were extended in various restructuring proceedings and settlements in 1998) remain in place at most utilities, GPU Energy initiated a proceeding to increase rates and break the rate caps in place for its two Pennsylvania electric distribution companies (Metropolitan Edison and Pennsylvania Electric) at the same time that it applied for approval of a merger with FirstEnergy, a Ohio utility.  GPU Energy sought to raise prices because it had relied almost entirely on the wholesale market for the power supply necessary to provide default service after it had divested most of its power plant facilities and the company claimed that those wholesale prices had risen unexpectedly compared to the predictions associated with deregulation in 1997 and 1998.  The Commission linked this request to the company’s merger proceeding.   On May 24, 2001, the Commission issued an order that approved the merger, but postponed a decision on GPU’s request to raise rates.  With respect to the proposed rate increase, the Commission convened a collaborative meeting to seek a negotiated settlement.  A settlement was reached among most parties and the Commission approved it on June 14th, stating, “The settlement allows GPU to defer for ratemaking and accounting purposes the difference between what it must charge customers for generation under the rate caps and ita actual cost to supply electricity.  Customer rates will not increase, but the electric choice shopping credit will rise, possibly allowing more customers the opportunity to ahop for a competitive supplier.” 
  As a result, the customer’s total bill will not increase, but GPU can defer any excess wholesale power losses through 2005 and carry them on the company’s books until 2010.  At that point, wholesale power losses will be used to offset and reduce the deferred losses, with any losses remaining at the end of 2010 being written off.  At least one citizen’s group, Citizen Power, is appealing this decision through the Pennsylvania courts, alleging that Pennsylvania air quality and customer choice will be threatened by this decision.

Finally, at least one PUC Commissioner has publicly begun to question the notion that rate caps are beneficial to consumers.  According, to Commissioner Terrance J. Fitzpatrick,
 there are two policy changes that would enhance competition in retail electricity markets, while still protecting consumers from unreasonable price increases.  He proposes that the PUC be given discretion to set a utility’s generation charges at a level that is linked to some degree to actual wholesale costs.  Second, utility generation charges should be gradually modified so that reflect variations in the value of electricity caused by supply and demand.  He argues that utility generation charges should reflect the reality that electricity is more valuable during period of high usage.  


Texas.  While policymakers in Texas have repeatedly stated that “Texas is not California”, the highly touted Texas version of retail electric competition has yet to be implemented.  A pilot program that allows 5% of customers to select alternative energy suppliers (“retail electricity providers” or REPs in Texas) was supposed to start June 1, but was delayed several months due to computer snafus. 


The power grid operator in most of Texas, Electric Reliability Council of Texas or ERCOT, also manages a newly created database of all electric customers and will process all customer switch orders for all utilities.   Officials at ERCOT now predict that customer switch orders are being processed in large quantities.  Of the almost 100,000 Texas customers that signed up for the pilot program and selected an alternative supplier, ERCOT has switched 91,500 and customers decided to cancel 4,400 of those orders.
  This delay has allowed little time to “experiment” with retail competition prior to the statewide start up date of January 2002.
  Of particular concern is the lack of experience with the issuance of large numbers of residential and small commercial customer bills by the provider after the successful processing of the switch order by ERCOT.  


Meanwhile, the Texas PUC has had to grapple with the statutory requirement to designate Provider of Last Resort (POLR) entities for each utility service territory.  Unlike other states, Texas has eliminated the former integrated utilities from any direct relationship with customers.  Beginning January 1, 2002 (unless there is a delay authorized by the PUC), all customers will be served by a REP and those who have not chosen a REP will be given to the “affiliated REP” of the former electric utility.  Only the affiliated REP is subject to price regulated by the PUC.  Such entities are required to provide electric service to the former utility’s customers at the “Price to Beat”, generally 6% below former rates.  However, this rate can be changed to reflect fuel costs.  REPs have the sole billing and collection interaction with retail customers for electric service and will, therefore, replace the customer’s interface with the local electric utility for all purposes.  Under consumer protection rules adopted by the PUC, a REP is subject to a broad array of consumer protections that are similar to those that applied to the former electric utilities.  However, the PUC ruled that a REP, including an affiliated REP, cannot disconnect customers for nonpayment, but can only terminate a customer’s contractual relationship.  ERCOT will automatically transfer customers without a REP to the POLR, an entity that will have an obligation to serve customers who cannot obtain or do not have service from a REP for any reason.   Unlike REPs, the POLR can disconnect a customer for nonpayment, using the traditional utility procedures and options for payment arrangement and reconnection.  


The PUC intended to award the POLR service based on competitive bids.  However, the competitive bidding process failed to obtain sufficient bids that were deemed acceptable by the Commission, in part due to the statutory requirement that the affiliated REP could not serve as the POLR for its former utility’s service territory.  Finally, on July 27, 2001, the Commission appointed Assurance Energy, an affiliate of TXU Energy, as POLR for residential and small business customers in portions of the service territories of Reliant HL&P, Central Power & Light, and Entergy Gulf States, and negotiated contracts with Entergy Solutions to serve customers in northeast Texas (SWEPCO) and with First Choice Power to serve customers in the western portion of TXU’s turf.  Rates were established for the first six months of 2002, but the contrast between the POLR rates with the current utility rates and the forthcoming Price to Beat (6% less than current rates) to be charged by the affiliated REPs next year is stark.  Assurance Energy will provide POLR services to residential customers at 14.9-15.9 cents per kwh (inclusion of generation and distribution charges) in the summer and 11.9-12.9 cents per kwh in the non-summer months, plus a $10 monthly customer service charge.  As a result, the POLR will charge an average of $164 and $134, respectively for a customer using 1,000 kwh for POLR service.  However, a residential customer of Reliant HL&P paid only $110 for 1,000 kwh in July 2001, resulting in a 50% rate increase for a customer who must use POLR service because the REP has cancelled the contract or stopped providing service for any reason.  POLR customers served by other appointed POLR providers in other service territories are likely to pay even higher rates compared to Price to Beat customers.  


The Commission later signed contracts with StarEn Power (an affiliate of Reliant) to provide POLR services for the TXU customers in the Dallas-Fort Worth area and First Choice Power (an affiliate of TNMP) to provide POLR services to the TXU west service area other than DFW.  These contracts also approve extremely high electric rates compared to current or projected Price to Beat Rates.  


In addition to the higher rates for electricity, the contracts contain a number of additional fees and charges that will result in higher bills for affected customers, such as a $12 account initiation fee (amounting to a switch fee for being changed to POLR service), and requirements for deposits or prepayment for service that must be paid within 10 days of initiating service for those customers with poor or no credit history, a trigger that will surely be met by most customers for this service if the REP has cancelled the customer’s contract for nonpayment or failure to keep the terms of a payment arrangement.  


Consumer organizations are even more concerned because they fear that REPs, including the affiliated REP, will cancel customer contracts at a much higher frequency than utilities use the disconnection tool in order to rid themselves of credit risky and payment troubled customers, thereby making it easier for the affiliated REP to provide the Price to Beat rates and still make a profit.  As is typical of utilities in most states, Texas utilities issue a vast number of residential disconnection notices each month, but actually disconnect a far fewer number.  Furthermore, Texas utilities actually disconnect residential customers at significantly different rates, according to statistics gathered by the Texas Legal Services Center.  Consumer advocates argue that the affiliated REP or any REP will have no incentive to retain customers and work with them to avoid disconnection service when there is no risk to the REP by cancelling the customer’s contract and transferring the payment problem and the increased collection costs associated with such customers to the POLR.  Will payment troubled customers be able to obtain lower priced service from alternative REPs or will the electric version of the “phone sharks” appear that promise payment troubled customers a lower rate than POLR, but a much higher rate than the Price to Beat service?  Can customers return to Price to Beat service from the POLR and under what conditions?  Will they understand the penalty imposed by moving to POLR service until the bill becomes unaffordable and disconnection an inevitability?  These are the questions that are troubling both the consumer representatives and the Commission as they move toward the start up date of January 2002.  While the Commission has refused to renegotiate the POLR contracts or review the POLR rule prior to January 2002, it has indicated that it will conduct a review of the POLR rule and the POLR service early in 2002.  In a presentation to the Legislature’s Electric Utility Restructuring Oversight Committee on November 2, 2001, Chairman Max Yzaguirre indicated that there were no fatal flaws that would prevent the start up of retail competition in January 2002.  However, the Commission has already approved a delay for such a start up for those Texas utilities that are not part of ERCOT and for which a wholesale market does not yet exist.
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